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PART OF COUNTY

ACT IS MADE
NULL AND VOID

j . i

The Supreme Court Expunges the

Proposed Board of Public

Institutions.

The Board of Public Institutions created by the County Act is

no more. Yesterday afternoon the Supreme Court rendered a

unanimous decision making the County Act, so far as it relates to

the Board of Public Institutions, null and void.
Superintendent Henry E. Cooper, it happens, has officially lived

just long enough to enjoy one evening's triumph over the Legisla-

ture's attempt to deprive the Superintendent of Public Works of the

greater part of the functions that the Organic Act prescribed he

should exercise. The case now decided arose from the resistance
of Mr. Cooper to the authority of the Board of Public Institutions.

Judge Gear decided that the Board of Public Institutions was
an illegal body in that its members were not appointed as such by

the Governor, the Organic Act placing the appointment of all boards
of a public character among the duties the Governor should perform.
He touched upon other points raised, but found it unnecessary to
decide the one attacking the validity of the entire statute namely,
that the bill had not passed the three readings in eachvhouse of the
Legislature which the Organic Act requires.

The Supreme Court finds the County Act to be illegal, so far as

it relates in title and text to the Board of Public Institutions, be-

cause, contrary to the Organic Act, it embraces more than one
subject. It not only provides for "the organization and govern-
ment of counties, and districts," but for "the management and
control of public works and public institutions therein" that is,
,in the counties and districts.

While mentioning the several lines of attack on the Board of
Public Institutions which Mr. Cooper's counsel took in resisting
the writ of mandamus, the Supreme Coutr contents itself with de-

ciding the main issue raised in the petition for the writ. As the
Circuit Judge had done, it leaves the validity of the County Act as
a whole an open question. There is nobody or nothing in the world
more steadfast than courts of justice in observing the principle of
not crossing a bridge before it is reached.

This was a test case, so far as it went, for which the outcome
lias been eagerly awaited by the people of the Territory, who have
just participated in the first elections under the County Act. There-
fore the decision of the Supreme Court in full is here presented to
the readers of the Gazette:

COUNTY ACT CASE
DECISION IN FULL

In the Supreme Court of ttt6 Territory
of Hawaii. October terAi, 1903.

In the matter of the application, of
Sanford B. Dole, Governor, George R.
Carter, Secretary, A. N. Kepolkal,
Treasurer, J. H. Fisher, Auditor, A. T.
Atkinson. Superintendent of Public
Instruction, and Lorrin Andrews, At-
torney General, as the Board of Public
Institutions of the Territory, for a
Writ of Mandamus against Henry E.
Cooper, as Superintendent of Public
Works of the Territory. ,

Appeal from Circuit Judge, First
Circuit.

Submitted November 6, 1901.
Decided November 17, 1903.

FREAK, C. J., GALBRAITH AND
PERRY, JJ.

An net entitled "An Act providing
tor the organization and government of
counties and districts, and the man-
agement and control of public works
and Institutions therein," Is invalid as
to so much thereof as purports to
create a Territorial Board of Public
Institutions and to transfer to It mat-
ters theretofore belonging to the Ter-
ritorial Superintendent of Public
Works, and with which the counties
were to have nothing to do, In view of
Sec. 45 of the Organic Act, which pro-

vides "that each law shall embrace
but one subject, which shall be ex-

pressed in its title."
OPINION OF THE COURT BY

FREAR, C. J.
This Is an appeal from an order

a writ of mandamus to compel
the respondent to deliver to the rs

the control of nil matters rela-
tive to harbors, wharves, pilots and
towage, and of nil property used In
connection therewith, nnd the control
.and management of the executive and
Judiciary buildings at Honolulu, ns re-

quired In terms by Sections 481 and
4S5 of Act 31 of the Laws of 1903, com-

monly known as the County Act. ,

Chapter 64 (Sec3. 380-39- of that Act
purports to create a Board of Public
Institutions consisting of the Gov-

ernor, Secretary, Treasurer, Auditor,
Supt. of Public Instruction nnd
the Attorney General of the Territory
nnll to prescribe Its powers and duties.
It purports to transfer to It many pow-

ers nnd duties which have hitherto be-

longed to the Superintendent of Public
AVorks. The defense is thnt this chap-
ter Is null and void because it con-nic- ts

with the Organic Act and moro
particularly with (1) Sec. 80 which pro.
vldes that the Governor shall appoint
.villi ihA nil vice nnd consent of the
Senate, certain officers and boards and
"any other boards of a public character
that may be created by law," In that it
creates a board of a public character
not appointed by the Governor nt all
ns to two of its members (the Governor
nnd Secretary, who nre appointed by
the President) nor appointed by him
as members of the board as to any of
the members, although all except the
Governor nnd Secretary are nppolnted
by him to their other respective offices;
(2) Sec. 45, which provides "that each
Inw shall emhrace but one subject,
which shall be expressed In Its title";
(3) Sec. 75 which provides that there
shall be a Superintendent of Public
Works with powers and duties over
certain specified matters, though sub-

ject to modification by the Legisla-

ture, In that it takes from such Super-

intendent a substantial part of such

powers and duties; and (4) Sec. 46,
which provides, among other things,
that, except under certain circumstan-
ces, a. bill, in order to become a law,
shall pass three readings in each house
and that the final passage shall be
by ayes and noes entered on the Jour-
nal, In that, as contended, the House
Journal shows merely that the report
of the conference committee was
adopted by the House In the manner
mentioned and does not show that the
bill passed third reading In that body.

In sustaining the order appealed from
we base our opinion upon t'K scrnJ
of these grounds.'and express no opin-
ion upon the others.

It Is true that the provision of the
Organic Act "that each law shall em-
brace but one subject, which shall be
expressed In Its title," should be lib-
erally construed, and that an act tf
the Legislature should not be held
void on the ground that it conflicts
with this provision, except in a clear
case. It Is sufficient If the various
parts of an act have a natural connec-
tion, are fairly well embraced In one
subject, though somewhat, general, and
expressed In the title. See In re
Walker, 9 Haw. 171; Carter County v.
Slnton, 120 U. S. 017.

But is this the case with the Act in
question? Its title is "An Act Provid.
ing for the Organization and Govern-
ment of Counties nnd Districts, and the
Management and Control of Public
Works and Public Institutions there-
in." We presume this title is unob-
jectionable from the mere fnct that it
is In two clauses, each of which In form
sets forth a separate subject. The
nere form Is of little consequence.

Much room must be left for the exer-c'n- e

of legislative discretion ,ln the
wording of the title. It Is unobjec-
tionable that to the first clause of the
tltlo in question there Is added the
second In so far as county works nnd
Institutions nre provided for )ln the
Act, nnd doubtless these might be
provided for incidentally under the
first clause if the second were omitted.
How far provisions relating to Terri-
torial as distinguished from County
matters could properly be Included In
the "'t ncl'i' i.tn.'y tr iliey
could not very well bo separated o-- ns

declaratory provisions In order to
make clear the precise line of separa-
tion, we need not say. In this in-

stance the Legislature did not attempt
to do nnythlng of thnt kind. It at-
tempted to create a distinctively Ter-
ritorial board of public Institutions nnd
to transfer to it from distinctively Ter-litorl- al

officers matters in respect of
which the counties were clearly to
have nothing to do and In respect of
somo of which they In the very nature
of the ense would have nothing to do.
It acted as If the title were "An Act
providing (1) for the organization nnd
government of counties and districts
anJ (!) the management and control
of Territorial works and institutions."
This was clearly Inconsistent with the
provision of the Organic Act abovo
quoted. Accordingly "we must hold
that such portions of the County Act
as were designed to create a Territor-
ial board of public institutions and to
transfer to it duties and powers there-
tofore belonging to the Superintendent
of Public Works Is invalid, namely,
Chapter 61 of Act 31 of the Laws of
1903, and Sections 481 and 485 nnd nny
other portions of said Act necessarily
dependent thereon.

The orde or decree nppealed from Is
'affirmed.

Attorney General L. Andrews for
petitioners.

Kinney, McClanahan & Cooper and
S. H. Derby for respondent.
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DEATH OP MRS. HIRAM

BINGHAM AFTER AN
ILLNESS OF TEN YEARS
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THE LATE MRS. BINGHAM AND HER. HUSBAND, THE REV.

HIRAM BINGHAM.
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After an illness that had lasted for

ten years, one cont'racted through the
hardships of early missionary work

anion the natives of Micronesia, Mrs.
Minerva Clarissa Bingham, wife of the
Rev. Hiram Bingham, died at the
family home in Alexander street last
evening.

Mrs. Bingham had been a sufferer for
ten years from paralysis agitans. Ev-

ery care has been taken of her during
that time but she had been gradually
failing in health until last May she fell

a victim to the dengue fever. Since
then she has been confined to her bed.

Mrs. Bingham was well known as
a woman of high character and lofty
ideals. Throughout the small islands
that dot! the seas of Micronesia she is
known to the natives as a friend and
helper. Had she lived until next Oc-

tober she would have been seventy
years old. She was born at Northamp-
ton, Mass., on October 19, 1834, and re-

ceived her education there. It was in
Massachusetts that she met the then
young Hiram Bingham, son of one of
the earliest Hawaiian missionaries, who
was in the East receiving an education
preparatory to leading a life of reli-

gious activity in the South Pacific. Her
marriage to Mr. Bingham was solemniz-
ed on Nov. 18, 1856, only nine days
after lie had been ordained a minister.
The young couple immediately made
preparations for their trip to Hawaii
and a couple of weeks after the mar-
riage were on board the brig "Morning
Star," the first missionary vessel of
that na-ic-

, starting on a long honey-
moon voyage around Cape Horn to
Hawaii and the islands of Micronesia.
They reached Honolulu on April 24th
of the following year and within a few
montlis were at Ponape, where an as-

sembly of missionaries decided that the
young couple should take up their

at Apiang. They commenced their
work at the latter point on Nov. 18,
1857, and the hardships they had to en-

dure there for tnanv years, living on
the food 01 the South Seas and in quar-
ters vcrv unlike a comfortable New
England home, undermined the health
of Mrs. Bingham and also of the Rev.
Mr. Bingham.

Nearly half a century ago missionary
life in Micronesia was a vcrv strenuous
undertaking. Sometime ago Mr. Bing
ham gave a brief account of sonic of
the Iianpcnincrs incident to labors of
himself and wife in Micronesia from
the time that they settled at Apiang.
One 'year's work, contending with cli-

mate, had food and other evils, was
enough to break down Mr. Bingham's
health, and he returned to Boston,
where he stippcrintended the building
of the second Morning Star."

When that vessel was built, he went
in command of her on another voyage
to Micronesia until his health broke
down again and lie came to Honolulu.
Here lie remained for some time, re-

turning to the Gilberts in 1868.
The Gilbert Islands when Mr. Bingham

first went" there was a verj undesirable
place. The inhabitants were warlike
and jealousies among the chiefs excit-
ed constant wars. Some chiefs under
the influence of the missionaries began
to enact laws against theft, murder and
other crimes and were trying t'o estab-
lish somewhat permanent law and order.
This state of affairs displeased rival
chiefs and a great war threatened.

The kin" of Apiang. upon vhich isl-

and the missionary station was, joined
forces with the 'King of another island
and in withdrawing his men left the
missionaries to the mercies of the at-

tacking forces which swarmed over
the island When the king nnd his men
had left. These people were utt'er sav-
ages and during the several months of

their stay the lives of the missionaries
were never safe. The savages swarmed
about their houses and allowed them-
selves all kinds of liberties. Mr. Bing-
ham, his wife, Mahoe, a native assistant,
and his wife, were the only mission-
aries there and could do nothing.

One incident among the many which
I

Mr. Bingham told may serve t'o show
how fearful the uncertainty of their
lives was to the little band of mission-- I
arics. One morning Mr. Bingham dis-- 1

covered a big. burly savage crawling
through a clapboard which served as a

, window. As the fellow was evidently
intent on stealing. Mr. Uingliam scared
him by letting down the clapboard with
a ,bang by means of a string with
which it was gcnerall" opened and shut.
The noise so scared the savage that he
took to his heels. His comrades, who
stood near by, ridiculed him on seeing
this, and this made the fellow very ang-

ry, as the natives arc very sensitive to
ridicule. He consequently went up to
Mr. Bingham and pushed him with his
shoulder. Mr. Bingham stood his
ground for some time, the savage
standing next to him and shoving him
every now and then. Mrs. Bingham
finally appeared and called the hus-
band in to breakfast and Mr. Bingham
gladly took the excuse for getting away.
This did not end the incident. After
breakfast, when Mr. Bingham went in
to the meeting-hous- e where there was
a large number of the savages assem-
bled, the would-b- e thief rose from
among them and followed behind him
up to the room, where Mr. Bingham
sat down in a chajr. The native im-

mediately squatted down on the floor
in front of him and, producing two
pistols, began pointing them at him,
first one and then the other. Mr. Bing-
ham thought that his last Hour had
come, but he remained calm, closed his
eyes and nrayed. The native did not
fire, however, but kept on sitting there,
lifting up the pist'ols and aiming every
now and then. The rest of the natives
filed out of the room gradually, leaving
Mr. Bingham, the savage and the na-
tive assistant 'alone. For two hours they
remained thus, Mr. Bingham expect-
ing every moment to be his last, but
finally the savage got tired and left the
room without doing any harm.

Many other incidents arc told of their
life there. One of their children died
and was buried at A"iang where they
had built a cottage. Called away some-
time nft'erward, Mr. and Mrs. Bing-
ham left their home to the mercies of
the natives. On their return they found
the houc torn down and turned into
nroas or canoes and the bones of their

I little one scattered about the yard. An
other son, Hiram uinghain Jr.. sur-
vived the vicissitudes of early mission-
ary life and is now an instructor of his-
tory at Harvard.

Mrs. Bingham left work in the Gil
bert Islands that will endure for all
time She became thoroughly acquaint-
ed with the Gilbert tongue and trans- -
lated a number of works into that Ian- - )

guage She cave the Gilbertese a
"Reading Book", "Old "lament Bible
Stories", "Primary Geography". "Pri-
mary Arithmetic", and assisted Mr.
Bingham in translating the whole of the
New Testament into the same language.

Mrs. Bingham has been a well known
member of Central Union church and
also of the Women's Board of Missions
of Central Union church and in re-- 1

cent j ears vcrv many sympathetic mes-- I
saecs have been sent to tier liv the Hoard
regretting that her health did not per-
mit her to attend the meetings.

I In addition to her husband, her sister--

in-law, Mrs. I.ydia B. Coan, was
I present at the time she passed away last

evening.
The funeral will be held from the

Bingham home at three o'clock this aft-

ernoon and the interment will be in the
old family lot of the Tlinehams in io

Cemeterv. The Rev. W, M,
Kincaid will officiate.

H. II. Williams has charge of the
funeral arrangements.

GENERAL MACARTHUR
EN ROUTE TO HONOLULU

SAN FRANCISCO, Nov. 18. General MacArtlitir, Col. Prow-es- t,

Mrs. S. B. Terry and Collector Stackable have sailed for Hono-

lulu on the Korea.
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WILL DOFF THE TOGA

AND DON THE ERMINE

Retiring Governor Dole to Take the Oath as
Judge This Morning Acting Governor
Carter Hopes for Smooth Transitionf

Sanford Ballard Dole, who has been the head of the govern-
ment of Hawaii under three distinct forms since January 17, 1893,
will, at 10 o'clock this morning, divest himself of the toga of state-
craft and assume, for a second time in his career, the judicial ermine.

"1 shall be sworn in, in the Federal courtroom, by Chief Justice
Frear at ten o'clock in the morning," Mr. Dole replied to a question
ns to the program for his judicial installation, "and then open court
and proceed to business.

"Yes, I shall probably make a few remarks to the bar nothing
formal. Then I shall appoint a committee to draft memorial resolu-
tions in respect to the late Judge Estce."

Mr. Dole was asked if there was anything put forward about
the "Federal statute directing, on its face that in case of a vacancy
in a district judgeship all proceedings then pending shall be con-
tinued to the next stated term of the court affected.

He answered that he had looked the matter up. "Everything
goes over to the next term," he added, "but that docs not prevent
parties from presenting their cases. It will put it in the hands of
parties themselves whether they will go to trial forthwith or not."

District Attorney reckons, to whom the same inquiry was pre-
viously made, replied in his dry manner:

"There arc some people who think they can run the United
States Court without regard to the Judge and the District Attorney."

THE OATH. )

Following is the form of oath that Judge Dole will take:
"I, Sanford n. Dole, do solemnly 8 wear thnt I will administer Justice

without respect to persons, anil do equal right to the poor nnd to the rich,
nnd thnt I will faithfully nnd Impartially discharge nnd perform all the duties
incumbent on me as United Stntes Judge in nnd far the District of Hawaii,
according to the best of my abilities nnd understanding, ngrecably to the Con-
stitution and Laws of the United Stntes; and thnt I will support und defend
the Constitution of the United Stntes against all enemies, foreign nnd do-
mestic; that I will bear true faith and nllcRlnncc to the same; nnd thnt I
will well and faithfully discharge the duties of the olflce on which 1 am
about to enter. So help me God."

JUDGE DOLE'S COMMISSION.
The commission of Judge Dole turned up in a pasteboard tube

amongst his mail yesterday morning. It is in the form that follows:
"THEODOItK ItOOSEVELT.

s "President of the United Stntes of America.
"To all who shall see these Presents, Greeting:

"Know ye that reposing special trust and confidence In the Wisdom, Up-
rightness and Learning of Sanford U. Dole, of Uawuil, I do appoint him to
be United States District Judge of the Territory of Hawaii nnd do authorize
and empower him to execute and fulfill the duties of that olllcc according to
the Constitution and Luws of the said United Stntes, and to have and to
hold the said ofllce, with all the powers, privileges and emoluments to the
same of right appertaining unto him, the said Sanford H. Dole, until the end
of the next session of the Senate of the United States und no longer, BUblect
to the provisions of Law. .

"In witness whereof I have caused these letters to be made Pntent and
the seal of the Department of Justice to be hereunto afllxed.

"Given under my hand at the City of Washington, the 31st day of Octo-
ber, In the yenr of our Lord one thousand nine hundred nnd three, and of
the Independence of the United States of America the 128th.

"THEODOKE KOOSEVELT.
"By the President,

"P. C. KNOX,
"Attorney General."

NO FAREWELL ADDRESS.
Governor Dole stated, in answer to an inquiry, that he would

deliver no farewell address as Governor, either upon assuming the
Judgeship or upon Governor Carter's inauguration.

"1 think it is not necessary," was his laconic reason for dis-

appointing the tingling car.
OSTENTATION ESCHEWED.

Secretary Carter, who will be Acting Governor ex officio at the
moment Governor Dole's resignation takes effect today, said, with
reference to that stepping stone stage, when asked yesterday about
probable changes this morning.

"Things will go along just the same. I, will be in practically
the same position as now. As Acting Governor 1 would only do
what was absolutely necessary."

An allusion to what he had said the previous day about resig-
nations elicited from Mr. Carter a remark to the effect that lie had
reason to expect that Treasurer Kepoikai would present his resigna-
tion this morning.

HAWAII AS SEEN FROM GREATER N. Y.

Manna Loa, emulating Mont Pelee and Vesuvius is waving aloft
its flags of flame as if to remind us that we have in Hawaii an ideal

American health and pleasure resort. The climate is
at all times delightful; hurricanes are as infrequent as snow squalls; the
scenery is alternately picturesque and sublime; the flowers and fruits are
perennial ; the mountains offer game birds and beasts to the sportsmen,
and all the discomforts of ordinary travel are prevented by the adoption
of the most modern conveniences. This paradise of the Pacific is our
own, and we should visit it, enjoy it and develop it. Mauv tourists who
go to look at Hawaii remain for years, but there is room for half a
million homes, and tho Govrrnnient offers casv ti'rr.is, 'I W u; lives are
not like our negroes ; their 'ancestors were hardy enough to row over
from Polynesia and intelligent enough to build their ocean canoes and
steer by the stars. Now five lines of palatial steamers keep Hawaii in
touch with the rest of the world. The Oceanic Company is an American
line, and any of its vessels can be transformed into an armed cruiser
in thirty-si- x hours, so that afloat or ashore the visitor to happy Hawaii
may he under the Flag. New Y01 k Town Talk.

THE SUNS SEASONS

LA PORTE, Ind., Nov. 9. In a statement made today Alex-
ander Young, a local astronomer, who has in the last year made
several important discoveries concerning the condition and functions
of the sun and has asserted the existence of life on that planet,
announced his conclusions concerning the solar seasons.

Young has found that the sun is blessed with a clime of peren-
nial summer, divided between seven months of vernal, or springlike,
summer and five of deciduous, or autumnal, summer, marked by
changes in the vast masses of forest foliage observed by him through
the intrumentality of the skiascope which he has invented. At this
time red and reddish brown hues prevail, to be replaced in January
by the living green of summer.
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